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•ABSTRACT 

The histoHr of copyright legislation is traced from 
1476 to 1984, with partiqlilar emphasis on the copyright of such 
nonprint material as computer software, and programs, sound 
rpcordin^s, and vjdeorecordings . A review of the history covers the 
Statute bf Anne (1710) and' English common law through the various 
Copyright Acts of the United States government. A discussion of 
computer software and^^programs examines the issue of whether 
copyright law is more applicable to computer programs than protection 
by patent law or protection through the trade secret law. The concept 
of fair use — an exception to the rule that copyright enjoins one 
person from making copies of the works of another — is also explained. 
Several casevS are cited to demonsiirate the continuity of purpose Df 
copyright law, including Data Cash Systems, Inc., versus J.S. A. 
Grpup, Inc. (1980), involving the computer game Compuchess; 

I White-Smith Music Company' vs. Apollo Corporation (1908); The 
Encyclopaedia Britannica Educational Cprporat i on , versus Crooks 
(1982); and Universal City Studios, Inc., versus SONY Corporation of 

, America (1984). Twenty-f ive , references are cited in the footnotes. 
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I. ABSTRACT 



r>f.HMISSK)N TO HlMMOnUCt- IMIS 
MAltniAl. HAS hKlN (iMANU'D tfV 

Diane W. Kazlauska's 



INI OHM A HON rlNH-n (IRIO) 



Tha history of co^yrljji*-e^l^gl«latlon la traced from 
1476 to 1984 with particular emphVala on th« copyrlgh^ of auch 
non-print material mm computer aoft^uare and program*, aound 
recordlnga, and vldeorocordlnga . Several llluatratlve caaea are 
clt^d to dttmonatrat^ th* continuity o:^ purpoae of copyright law. 



II. HISTORY 



Copyright la defined aa "the excluelve right \o print, 
re/^prlnt, publlah, copy end eell booka, perlodlcala, newapapera, 
Irematilc anjl muelcal compoalt lona , lecturea, wofka of art, ^ 
photographs, pictorial llluatratlona, and motion pictures, for the 
pei^iod of the author 'a life plua an additional* fifty yeara."<l> It 
extenda from book*, mapa, and charts orglnally covered In the fl\rat 



r 

copyright law In 1710,<2> to fine iirt, art reproductlona ^and 




performaicea'of various klnda protected In the nineteenth 
century, <3> to aound recordings and machlne-readsble works of the 
present day. The purpose of copyright haa al\»ays been to control the 



reproduction of crested works, biit th« reason for providing sucN 
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protacrtlon han changed ovar tlma.<4> The concept copyright 
protection can be traced back to the sixteenth century. 
^' B«for« William Caxton ' ••tabllahed hla printing buslneaei 

In 1476<5> there waa no need for cipyr.ight becauae the threat of 

'wldeapread reproduction of another work waa unlikely. " Copying by 
hand waa tedloua and tdme-conaumlng . Like the printing Irtduatry^ 
copyright protection began In England In the alxteenth century with 
the preaumed need to regulate the printing trade to control the 
apread of heretJ^cal and aedltlOua Ideaa . <6>l Thla i*egulatlon waa 
achieved bo-th by having the booka to be prlpted llcenaed with an 
ecclealaa|||bal body and by licensing only certain preaaea^ uaually 
thoije of the Statlonera' Company^ one of England'a major gullda,<7> 

In the aeventeenth century, political thought, 
revolution, and civil war ended thla rlgoroua cet*^aorahlp and piracy 
flourlahed until about 1710 whfen the flrat modern Engllah copyright 
law^ the Statute of Anne, waa paaaed.<d> 

^ The Statute of Anne contained the flrat provlalon for 
protection f^vpring the author rather than the prlViter^ the churchy 
or the atate.<9> DONALDSOM v. BECKET (1774), a precedent-aett Ing 

ceae which declared that copyright waa subject to statutory rather 

than common law,<l6> made further refinements In the I'aw which waa 
\ . •ubaeqdantly plaglar l2ed< 11 > by the \^rltera of the United States 

Conatltutlon. Copyright thttp remained eaeentlally unchanged until 

the Copyright Act of 1976. <li> 

> Moat bf the law in the United Statea la derived' from 

Engllah conMon law and the ar<^a of copyright law la no exception. 

According to Indiana, Univeralty law profeaaor M^riirice J. 
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Hollandp<13> llttlft la known of colonial copyright law,<14> but 
the framara of the Conatltutlon Included vague lawa to^ protect 
authora and promote the arta and aclendea . < 15> Copy-rlgh«t 
leglelatlon expanded In the nlnteenth century protecting r 

/ 

Prlnta ' 1802 

Musical compoaltlon " 1831 
Dramatic compoaltlon 

In performance 1856 
Photographa 1865 
Fine art ^ 1870 

Tranalatlona 1870 
Non- dramatic 1 1 terary 

work . 1870 

Mualcal compoaltlon 

In performance 1897<16^ 

I 

There w^re two other noteworthy developmenta In S. 
copyright pr<^tectlon during the nineteenth century. One, In 1831, 
extended the duration of copyright from fourteen t'b twenty-eight 
yeara while maintaining the fourteen-year-renewal period, <17> The 
other development Involved a provla^ion for the ptotectloln of forelg 
authora. Thla action^ called the Ghace Act (1891), afforded the 
aame protection to foreign authora that domeatlc authora 
received. <18> Ironically, the real protection went to the U. S. 
authora whoae work'a were largely being Ignored by publlahera 
naturally preferx^lng the royalty-free work of Engllah and other 
foralgn authora. <19> 

The Copyright Act of 1909 again extended the duration 
of copyright by Increaalng the ranewal period to twenty-eight 
yaara^<20> but 19/6 brought the f Irat' real change In copyright 
l^gi^lCatlon alnce the* daya of Queen Anne.<21> 

Th« 1976 Copyright Act coMpletely redefined copyright 
by •pacifying the right* of the author more carefully ti^an hnd been 



done In previous leglalat Ion . <22> The righta of copyright .werfe 
clearly iJitlpU lotted aa the rlghta to *' 1 . reproduce th« work; 2. 
prepare derivative worka baaed upon it;. 3^ distribute the work to 
the public; 4, perform the work publicly; and 5. diaplay the work 
publicly. The ''iputhor" in copyright ia defined broadly aa "the 
creator of a wor k ... even though he or ahe may^ in ordinary 
converaation^ be called^ aay^ an artiat or a cpmpoaer . " <23> 

Thia copyright law became longer^ more detailed^ and 
more specific than any of ita predeceaaora , leaving leaa room foi: 
judicial interplretation than former aopyright lawa.<24> Alao, 
dur*eti9n of copyright waa lengthened again to include the author 'a 
iif* plua fifty yea^a for new copyrighta^ or^ for exiating 
copyrighta <^ twenty-eight yeara^ one forty-aeven year evtenaion for 
a total of aeventy-five yeera.<25> Finally, copyright became 
tranaf erable . <26> * 

Other cor^ent modif icat iona included the preemption of 
all atate common l^w copyright of unpubliahed work which placed 
copyright fiVmly in'th^ domain of federal atatutory law; ♦ 
simplification of procedurea :for obtaining copyright to encourage 
authora to regiater their VK>rk; proviaion for library and other 
educational photocopying; and t^e incluaion in copyright coverage of 
the broad array of i mr^achanical and electronic media that reflected 
the te^rhnology of the day.<27> ' ^ 
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III, COMPUTER SOFTWARE AND PROGRAMS 




The year 1976 also aow the marketing of the flrat 
mlcrocojuputer . <28> ^ Even before the microcomputer, the qjneatlon of 
• protection of computer elements had arlaei^j. Legal protection of 

computer programs la eaaentlal to the Individual entrepreneur for 
, the encouragement of creative endeavor<29> and haa Ita hlatorlcal 
precedent In the underlying Intent of copyright alnce the Statute of 
Anne. Furthermore^ the Congreaa that enacted the 1976 Copyright Act 
clearly Intended that computer software and programs be 
protected; <30> however*^ the application of this Intent was nebulous. 

A large part of the problem steipmed from the basic 
question of whether copyright protection waa actually more 
applicable to computer programs than protection by patent law or y 
protection through the trade secret law.<31> A patent ,1a granted to 
one who discovers^ Invents or significantly Improves a substance, 
product, machine, process, or method; whereas, a trada secret Is A 
device, formula, pdttern, or combination of these, which qlvea Its 
creator benefl±.s ov^jr a competitor • <32> 

To underata'nd thla dilemma, however, a £^ highly 
simplified defl^nltlonn are in ordei: < 1 ) A^p^gram ^ la a set of 
Inatructiona that, fed to the computer, producea a certain 

re«ult;03> (2) Software (and alao firmware) la the place in which 

■ . \ 'J " ' 

the program im uaually «tored<34/ on tapea, diak«,<35> >Dr caaaettea; 

) The proyraM can be expressed In several ways, one of which is 
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object code^ which la lncomprahen»lbl© to moat people. <36> Stated 
another way^ the program ( Inatruct lone to the comt^uter) io stored in 

Aoftware and ^an b« expreaae^ In object cod©. 

. ' ■ / ^ ' • • ^ ' ^ 

To help clarify the laau^ o£ ct>pyr Ightabl 1 1 ty ^ the 

National Commlaalon of New Technological Uae^ of Copyrighted Work'a 

(CONTU) waa formed In 1974. <37> Thla commlaalon'a work reaulted in 

th6 Computer Software Copyright ^ct of 1980 that amended the 1976 

act-<38> Part of the act atat;/d that it la not an infringement to 

, copy a program if the copy "la created aa an eaaential atep in the 

i 

Utilization of the computer prograM;'09> or if the copy la made for 
archival purpoaea . <40> Thla iaaue waa addreaaed in the fair uae 
aegAent of thl^ 1976 vCopyr ight . Act . The iaaue of copyright 
protection veraua protection by patent or, trade aecret lawswaa 
reaolved in the courta. ^* 

{ 

In 1980, the caae DATA CASH SYSTEMS, INC. v. JSK,A 
GROUP^ INC. (4^0 F.Supp. 1D63) waa heard. Thla caae lnvoXvrft| Data 
Caah Syatewa' gam* COMPOCHESS, the program for which waa "encoded on 
f Irmwartt. <41> On the preaumption that the program cou^d not* be 
'unloaded < decoded ) /. tiata Caah Syatema did not attempt jto protect It. 

♦ 

HowAver^ JS&A Group waa able t<i unload and^^;^y th^fc program and thua 
marketed a almillar game. * Data Caah Syatema au^d ^ 
unaucceaaf ully • <42> I 

}" 

A The baaia for the decialon In favor of JS&A Group waa' 

the caae o£ WHITE-SMITH MUSIC COMPANY v. APpLLO COMPANY of 1908 (209 
U. S. l)^n which Apollo reproduced on a plafio rolll mualc from-* a 
• piifce of aheet mualc publlahed by Whl te- Smith . The court ruled In 
favor of Apollo atatlng thkt the piano roll was not Intended to be 



I 



icST COPY AVAILABLE 

JIT' 



4h 



read by human belnga.<43> In^tiie caae of DATA GASH SYSTEMS v. JS&A 
GROUP, INC., the court rplefl that, like th© piano roll, the object 
coche waa not Intended to be read^^by human beings. 

On apjjeal, the COMPUGUESS case waa dlamlaaed^ but the 
rationale waa changed. The judge determined that Data Caah Syatema 
gave up Ita right to protection by not obtaining a copyright . <44 > 

^ 'Other caaea followed Involving one computer company 

aulng another for copying and marketing Almllar programa. After 
APPLE COMPANY v. FOTRMULA INTERNATIONAL, INC. (562 F.Supp. 773) and 
T^DY CORP. V. PERSONAL hl?CRO COMPUTERS, INC. (524 F.Supp. 171, 
173), the courta, relying heavily on the groundwork laid by CONTU, 
decided that computer programa, regardleaa of where they were atored 
or how they were expreaaed, were authored worka and thua entitled to 
copyright protection .'<45> . 



IV. SOUND RECORDINGS 



The caae of WHITE-SMITH v. APOLLO COMPANY (209 U. S. 1) 
waa alao the precedent for jirarly leglalatlon regarding aound 
recordinga^ <46> a phraae defined In copyright aa "a work that 
reaMjlta from the fixation of a aerlea of aounda (but not Including 
the aounda accompanying a motion picture or other audlovlaual work) « 
Material ob3ect« In which the aounda are fixed are termed 
' phonor«cord«' (even if they happen to be audiotapea ) . "<47> In 
•iapler tmmmp sound rtfcordinga are 'recorda or tapes. ' 
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^ MuAlcal compoaitlona^ aa mantlonad eorllar^ came under 

the protection of copyright In 1831. <48> The form of the' 
compoflitlon at the tj^me wee aheet muaic and th^ protection waa 
• afforded to the compoaer ( author )<49> for the encouragement of the 
ar^ta . <50> ^ ' 

. In 1877 / Thomaa E;dlaon Invented the phonograph ^ <31 > 
which i;;eproduced In aound the work of the eompoaer; however, nearly 
one hundred yeara paaaed before aounc^^jftcordlnga were 
copyrighted - <52> The reaaon for the ^elay waa the precedent 
eatabllahad by the WHITE-SMITH v. APOLLO declalon In 1908. ^ 
Copyright of aound* recordlnga, the actual dlak or tape^ waa enacted 
In 1971 by Congreaa through an amendment to the Copyright Act of 
1909. <53> 

Pi?«vloua to, and alao aubaequent to, the 1971 amendment 
to tha Copyright Act o£ 1909, llcen«ur«k protected the composer 
agalnat the unauthorized reproductlojn ^nd dlatrlbutlon >of mualcal 
compoaltlona aa sound recordlnga. Thla licenaure waa enacted In the 
Copyright Act of 1909<54> and differs from the licenaure required 
for public performance. The former licenalire la required by those 
^who actually produce the aound recording whereaa the latter 
licenaure la required by the entitles which reproduce the aound 
recording, auch aa radio stations . <55> ^ 

Licensure for performance of rauaical compoaitlon datea 
back to 1897<j^> and waa alao revised in the 1909 Copyright Act. 
However r by 1914, performence permiasion had become aelf -defeating 
becauae It iMpoaed more hardahlp upon the individual compoaera than 
wmm juatlfied for the protection offered. <^7> To overcome theae 
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hardahlpA/ leading compomera formed a few performing rlgM:a 

s 

aoclatlea to hold blanket llcenaea for mualcal perf ormancea . Th© 
acopA and power of theae aocletlea Increaaed with burgeoning 
technology^ and led to queatlona of antl-truat vlolatlona which 
atill unreaolved . <58> The aound recordlnga themaelvea are covered 
under anqTther copyright. ^ 



1^ 
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There la an exception to the rule that copyright: 
en3olna one peraon from making coplea of the worka of another j The 

excftpMon la called fair ua^.<59> There la no almple definition of 

J ^ 

fair uae^ out It, la generally conaldered to be unauthorized uaeof 

copyrighted materlal<60> which do«^a not conatltute Infringement 
l>ecauae: (1) It doea not affect the market for the copyrighted 
material; (2) It promotea learning; and (3) It doea not financially ^ 
^ iMijur*^ the copyright holder to any great extent. <61>' Stated another 
ly^ under fair uae "the unauthorized uaea of a copyrighted work do 
not viol/ate the copyirlght lawa becauae the uaer'a Intereat In th^ 
work outwttlgha the owner 'a lnt>ereat In controlling bc^^&b to 
l.t."<62> 

The concept of fair uae datea back to early nineteenth 
century Brltlah law, waa flrat Invoked In Great Brltlan In 1869, and 
waa included In the Copyright Act of 1909. <63> Becauae fair uae waa 
a /cloudy laautt. It waa atrongly auggeated that ^he queation of falr^ 
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u«* not b« apeclflcaily addrttflaed in the 197^ Copyright Act. The 

/ 

auggeatlon wAn Ignored and fair ua^ -waa written into the act.<64> 

In th« caae computer programa and software^ ±t ia 
fair uae that aliowa a copy of a proaram to be madA ip the uae of 
the pr^^am and for archival purpoaea . <65> With aound recordinga^ 
fair uae a^pliea to ftome fojpma of re-rjfcording ^ for eyample^ that by 
teachera for claaaroom uae^<66> or thUk by librariea for 
preaervation and uae only the original aounc} recording^ owned by 
the library, ia loat or damaged, and a i::jBpl Jlcement cannot be 
obtained at reaaonable eoat.<6^ 



VI . VIDEORECORDINGS 



The doctrine of fair uae wae at the very heart of the 
controveray aurrpunding the copyright of videorecordinga . Developed 
in the late I960' a and made avaidable for home uae in the 
197fc'a,<68> videorecordinga are magnetic tapea on which both aound 
and picture are rjjifcorded . <69> 

There are two major caaea which diaplay the controveray 
In regard to vldaoracordlng and copyright. The flrat waa he^rd In 
tha Dlatrlct Court of tha Waatarn Dla^rlct of Naw York In 1982 and*^ 
In^olvad vldaoracording for educational purpoaaa. In ENCYCLOPAEDIA 
BRITANNICA EDUCATIONAL CORPORATION v. CROOKS (542 F. Supp. 1156), 
the defendant^ repraaenting the Erie County Diatrict achool boards 

methodically recorded a aerlea of product lona by Encyclopaedia 

/I 
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Britannic^ Educational Corporation aa th«y wara ahown on public 
tal«vlalon'' f or claaaroom uaa In the Erie District ^^choola . <70> The 
dmtmnm^ malntalnad that 4Lhe purpoaa^^ which waa strictly educational 
waa 3uMtlfl*d by fair ua©^ and^ that the afconpmlc harm to. the 
eorporatlon waa minimal. The court ^rulad that, bJTcauae th© 
plalntlff'a markat waa llmltad to the educational community, th© 
reproduction and dlatrlbutlon of tha vldac^^recordlnga did affact th« 
bualnaaa'' profit and ao waa' not fair uaa.<71> 

A ralatad ahd mora wldaly known caaa la that of 
UNIVERSAL CITY STUDIOS, INC. v. SONY CORPORATION OF AMERICA (457 U. 
S. 1116 at aDi. In thla caafe^ Unlveraal and Walt Dlanay"^ lAoi^l^jL an"^ 
Injunction and financial damagea agalnat Sony aTid othera who were 
producing a variety of homo vldeorecordlng devlcea^ among tham'^ 
BETAMAX. <72>^ The Ninth Circuit Court of Appaala ruled that -home 
vldeorecordlng of copyrighted worka broadcast over the public 
alrwavea for private jioncommerclal ' uae conatltutea copyright ^ 
Infringement . ••<73> , 

» ' In January, th« United Stataa Sljprjm« Court 

ov«rturn«d th« UNIVERSAL CITY STUDIOS, INC. v. SONY CORPORATION OF 

r' 

AMERICA ruling py a flv« to fdUr^vot* atatlng that private copying 
of televlalon , program* for tha purpoaa of shifting tha tl»a of tl^a 
program conatltutaa ^alr uaa.<74> Juatlca John Paul Stavana further 
•tatad tKa't aala of copying equipment did not constitute 
Infringement, and that, bacauaa the lawa In this area, were unclear 

beat. It waa neceaaary^ to "...be edrcumap*ct In conatrulng.the 
acope of rlghta created by a le^ialatl v* ^nactment wJvich neve^* 
contemplatttd fuch a calculua of Interest* . "<75> Diaaentlng juatlcea 
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Invoked th« baalc rights of authora' control ovAr their worVa - c76> 



VII. conclOsion 



There la an old at<3t/^ probably flctltloua^ that the 
Irlflh mlaalonary^ Saint Columba^ apent many nlghta copying tha^ 



paalter of one Abbot Flnnlan. When It waa . complete^ the abbot 
wanted the copy, but the a^jlfit refuaed to part with It. In ,567 A. 
D., King Plarmld decreed the copy go to the abbot aaylng "to 

very cow, her cal*, and accorjdlngly to 4very book ita copy ."<7^> 
Throughout hlatory, law Irl a democracy haa evolved to meet the needa 
Of the aoclety It aervea and ao l.t la* with copyright law. Deaplte' 
Ita many changea^ the baala for copyright leglalatlon In the United 
Statea haa remained the aame alnce the founding fathera plagiarized 
the Statute of Anne: protection of the author or creator for M^e 
coaaon good* ^ 
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